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The Supreme Court Can Stop an
Unconstitutional Carbon Tax
The lawyer for a Colorado county lets the mask slip and
reveals the agenda behind climate lawsuits.
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The Trump administration scored a major victory on Oct.
17 by sinking what would have been the world’s first
global carbon tax at the United Nations’ International
Maritime Organization. But an equally insidious carbon
tax has been quietly advancing in county courthouses
across the U.S. in the form of climate lawfare targeted
almost exclusively at American industry. The Supreme
Court has an opportunity to stop it.

Over the past few years, blue states and municipalities
have filed dozens of tort suits in state courts against
American energy companies claiming hundreds of
billions of dollars in damages. One plaintiff-funded
estimate recently claimed that the damages should total
no less than $28 trillion—nearly the entire annual
economic output of the U.S. The plaintiffs insist they are
suing for local damages the way any plaintiff might and
aren’t trying to set global climate policy. But a few weeks
ago, the mask slipped.

David Bookbinder is director of law and policy for the
Environmental Integrity Project and a lawyer who has
represented Boulder County, Colo., in its climate suit
against Suncor Energy and Exxon Mobil. The Colorado
Supreme Court ruled in his clients’ favor in May, and the
defendants have asked the U.S. Supreme Court to hear
their appeal.

Mr. Bookbinder recently
participated in a
Federalist Society panel
discussing that litigation.
He acknowledged that the
lawsuits were a political
tool to achieve
environmental policy
goals that activists have
been unable to win at the
ballot box.

“Essentially the tort
liability is an indirect

carbon tax,” Mr. Bookbinder said. “You sue an oil
company. An oil company is liable. The oil company then
passes that liability on to the people who are buying its
products. . . . I would prefer an actual carbon tax, but if
we can’t get one of those—and I don’t think anyone on
this panel would agree that Congress is likely to take on
climate change anytime soon so this is a rather, you
know, somewhat convoluted way to achieve the goals of a
carbon tax.”

Mr. Bookbinder’s admission confirms what critics of
these suits have been saying all along. This litigation
isn’t about compensation; it’s about coercion. Climate
lawfare is a political strategy laundered through
lawsuits, designed to force a radical policy of energy
poverty on a country whose elected representatives have
repeatedly declined to adopt such destructive measures.

Mr. Bookbinder even described the endgame:
bankrupting the American oil and gas industry. Once a
single plaintiff secures a final judgment, he said, a
cascade of copycat lawsuits would follow, forcing every
private energy company in the U.S. into insolvency:
“Every defendant in all these cases immediately declares
bankruptcy because they have to.” But foreign-owned
state oil and gas companies like Gazprom or the China
National Petroleum Corp. would be spared. They can’t be
taken to state court because of the legal doctrine of
sovereign immunity.
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Whether this lawfare gambit works may now be tested at
the highest level. The defendants in Suncor v. Boulder
County squarely raise the question at the heart of all
these lawsuits: Can states regulate emissions that take
place outside their borders?

More than a century of Supreme Court precedent
indicates that the answer must be no. Disputes involving
pollution that crosses state or international borders are
the exclusive domain of federal law. If Colorado can
regulate global emissions through its courts, what stops
Texas from suing California over its emissions policies?
The result would be what the Supreme Court has called a
“chaotic confrontation” between states, with each
imposing its preferred energy policy on the others—in
this case, a policy that selectively punishes American
companies while foreign state-owned producers get a
free pass. This is precisely the kind of interstate conflict
the Constitution’s framers sought to prevent.

The plaintiffs have tried to avoid this issue by dressing
their complaints up in the garb of state consumer-
protection or public-nuisance law. They insist they aren’t
trying to regulate emissions, merely seeking
compensation for local harms. The Colorado Supreme
Court accepted that distinction, concluding that
regulating pollution is different from holding “upstream
producers” liable for selling the products that cause it.
But then Mr. Bookbinder said the quiet part out loud.

Even if he hadn’t, the argument doesn’t pass the smell
test. As the Second U.S. Circuit Court of Appeals—the
only federal appellate court to consider a climate tort
case on the merits—recognized, “artful pleading cannot
transform” such a complaint “into anything other than a
suit over global greenhouse gas emissions.”

Letting states rule supreme would create what James
Madison called an “inversion of the fundamental
principles of all government,” creating a “monster, in
which the head was under the direction of the members.”
Thanks to Mr. Bookbinder, the fiction that these are run-
of-the-mill state-law cases has been exposed. The
Supreme Court should take up Suncor v. Boulder County
before this unconstitutional monster devours America’s
energy independence.

Mr. Barr served as U.S. attorney general, 1991-93 and
2019-20. His law firm represents energy clients.

Correction
Mr. Bookbinder no longer represents Boulder County. An
earlier version misstated this.

Journal Editorial Report: Paul Gigot interviews Bjorn
Lomborg. Photo: Angelina Katsanis/Associated Press
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